
 

 

आयकर  अपीलीय अधिकरण, हैदराबाद  पीठ में 
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AND 
SHRI LALIET KUMAR, JUDICIAL MEMBER 
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(निर्धारण वर्ा  / Assessment Year: 2016-17) 
 
 

Microsoft Global Services Centre 
(India) Private Limited, 
Hyderabad. 

 
PAN : AAECM2477L 
 

 
Vs.  

The Deputy Commissioner 
of Income Tax,  
Circle 5(1), Hyderabad. 

 
 

अपीलधर्थी / Assessee  प्रत्‍यर्थी / Respondent 

 

निर्धा ररती  द्वधरध/Assessee by: Shri Nageswara Rao, Advocate.   

रधजस्‍व  द्वधरध/Revenue by: Ms. N.Swapna, CIT-DR  

 

 

 

 

                        O R D E R 

 

PER LALIET KUMAR, J.M. 
 

 

                This appeal is filed by the assessee aggrieved by the 

assessment order passed by the Commissioner of Income Tax 

(National Faceless Appeal Centre), Delhi dt.22.04.2021   invoking  

proceedings under section 143(3) r.w.s. 144C(13) r.w.s. 144B of 

the Income Tax Act, 1961 (in short, “the Act”) for A.Y. 2016-17.  

 

 

सुिवधई  की  तधरीख/Date of hearing:   26.03.2024 
घोर्णध  की  तधरीख/Pronouncement on:   27.03.2024 
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2. The brief facts of the case are that assessee is a 

company engaged in providing consulting services i.e., MCS 

services to third parry customers of Microsoft Group entities.  

Assessee company filed  its A.Y. 2016-17 declaring Rs. 

95,86,46,580/-.    Subsequently, the case was  selected for 

scrutiny under CASS.  Thereafter, notices under Sections 143(2) 

and 142(1) issued.  In response, assessee has submitted the 

information called for through ITBA Portal from time to time. 

During the course of scrutiny, the case was referred  to the TPO 

u/s 92CA of the Act for determination of Arm’s Length Price.  

Thereafter, the TPO  proposed transfer pricing adjustment of Rs. 

95,16,40,000/-.  On receipt of the order u/s 92CA(3) from the 

TPO,  draft Assessment Order  was completed on 25.12.2019 and 

the sum proposed by the TPO was added to the income of the 

assessee.    

 

3.     Aggrieved with such draft assessment order, assessee 

company filed objections with the Dispute Resolution Panel (DRP), 

who passed the order on 12.03.2021.  On receipt of the same,  the 

DCIT/ACIT-TP-2, Hyderabad passed the Order Giving Effect on 

6/4/2021, adjusting the software development segment's TP by 

Rs.91.33 Crores. Thereafter, the application u/s 154 

dt.20.02.2020 filed by the assessee  was technically rejected, as 

the DRP's order already considered the total benefits granted to 

employees at Rs. 29,61,94,038/- and no rectification was sought 

by the assessee. The final adjustments as per the DRP's 

directions, totaled to Rs. 91,33,00,000/- for Software 

Development Services was added to the total income of the 

assessee and thereafter,  passed the assessment order on 

22.04.2021 u/s 143(3) r.w.s. 144C(13) r.w.s. 144B of the Act.  

Thereafter  penalty proceedings under Section 271(1)(c) were 
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initiated separately due to reporting of inaccurate particulars of 

income.  

 

4. Feeling aggrieved with final assessment order, 

assessee preferred appeal before us. 

 

5.         Before us, the ld. AR for the assessee has submitted that 

the assessee has approached to the designated authority for MAP 

resolution under Income Tax Rules and the authorities have 

resolved the issues pertaining to the subject assessment which 

has been finalized by the MAP Authority vide letter dt.20.07.2023.  

He has drawn our attention to the said letter, which is to the 

following effect :  
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6.         The ld. AR for the assessee has submitted that the 

addition made by the TPO were having two elements i.e.,  (i) US 

related and (ii) Non-US related TP adjustments.  It was submitted 

that the addition with respect to US related assessment has been 

resolved under MAP and the issues with respect to Non-US related 

adjustments are not, as the same pertaining to domestic 

transactions.  For that purposes, ld. AR has drawn our attention 

to page 516 of the paper book where the bifurcation of the 

Revenue has given as under : 
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7.           Further, ld. AR has drawn our attention to page 528 of 

the paper book where the Schedules 16 and 17 are reproduced.  
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8.           On the basis of the above, it is submitted that since the 

issue with respect to domestic services referred by the assessee to 

the Indian entities which is clear from Page 536 of the paper book 

wherein in table 28.2, it was mentioned as under : 
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9.             On the basis of the above table, the ld.AR has 

submitted that  the Revenue receipts from the operation of Indian 

company was Rs.159.99 million.  Therefore, no Transfer Pricing 

Adjustment can be made in the hands of the assessee with respect 

to the said amount.  The ld. AR had also drawn our attention to 

page 21 of the appeal memo wherein at page 21, the Assessing 

Officer has noted down in para 5 as under : 

5. On receipt of the order of the DRP, DCIT/ACIT-TP-2, 
Hyderabad passed the Order Giving Effect on 6/4/2021. It is 
stated in the Order that," The TP adjustment for software 
development segment in the case of the assessee is calculated at 
Rs. 91.33 Crores. The above shortfall of Rs. 91,33,00,000/- may 
be treated as adjusted Transfer Pricing adjustment in respect of 
Software Development Segment of the taxpayer's international 
transactions. Further, vide application u/s 154 dated 20-02-2020, 
the taxpayer has requested for exclusion of TDS payment made on 
stock awards. The application was technically rejected on the 
ground that the same will be considered while giving effect to the 
order of Hon'ble DRP. However, it is seen that Hon'ble DRP vide its 
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order under reference, (para 2.3.17) has categorically stated as 
under: 

"The TPO has correctly assumed the total benefits granted to the 
employees of the assessee at Rs. 29,61,94,038 (22,38,17,006 + 
7,23,77,032) and added to the total operating cost of the 
assessee" 

In view of the above findings of Hon'ble DRP, the undersigned 
hereby confirms that there is no mistake which requires 
rectification. Hence, the concern of the taxpayer vide its petition 
u/s 154 is addressed accordingly. The final adjustments after 
giving effect to the DRP order are as under: 

As per the directions of Hon'ble DRP , Adjustment towards 
Software Development Services is Rs. 91,33,00,000/- and 
therefore the Total adjustment is Rs. 91,33,00,000/-". 

 

10.             He has also drawn our attention to page 331 where the 

ALP was calculated after factoring into the domestic Revenue 

earned by the assessee.  The sum and substance of the argument 

of the assessee is that since the MAP Resolution has already been 

arrived between the India and US entity, therefore, the adjustment 

made towards domestic transactions is not sustainable. 

11.            The assessee after MAP resolution  has been modified 

the grounds of appeal and the modified grounds are as under : 

“On the facts and circumstances of the case and in lavw, the Appellant 
respectfully craves leave to modify the grounds of appeal filed against 
the assessment order passed under section 143(3) r.w.s. 92CA(3) r.w.s. 
144C(5) of the Income-tax Act, 1961 ("the Act') by Additional Joint / 
Deputy / Assistant Commissioner of Income Tax/ Income-tax Officer, 
National e-Assessment Centre, Delhi ("Ld. AO"), as provided below, each 
of the grounds is referred to separately, which may kindly be considered 

independent/ without prejudice of each other. 
 
1 Final assessment order passed pursuant to directions of Ld. Dispute 
Resolution Panel (DRP) is bad in law. 
 
2 Ld. AO has erred on facts and in law in determining the total income of 
Appellant at Rs. 1,87,19,46,580 as against a returned income of Rs. 
95,86,46,580. 
 
Part I -Transfer Pricing Matters 

 

3 That on facts and in law, the Ld. DRP and Ld. TPO/AO erred by 
incorrectly computing transfer pricing adjustment on aggregate cost base 
of the Appellant without excluding the cost pertaining to Appellant's 

domestic operations. MGSI's domestic operations do not come under the 
ambit of Indian Transfer Pricing provisions and hence, the costs 
pertaining to the same should not be included while computing transfer 
pricing adjustments. This ground is without prejudice to the arguments 
of the Appellant against erroneous approach of Ld. DRP and Ld. TPO 
/AO. 
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Part II Corporate tax matters 
 

4.That on the facts and in law, the Ld. AO was not justified and has 
erred in not considering claim of TDS credit of Rs. 5, 19,455 made by the 
Company during the assessment proceedings and not considering the 
directions of Ld. DRP in relation to grant of TDS credit. 
 
5. That on the facts and in law, on disposal of this appeal material 
adjustment would be required in computing total income, tax, interest 
under section 234B of the Act. Necessary directions may please be given 
to the Ld. AO in this regard.” 
 

 

12.         At the time of argument, the assessee has only restricted 

his above argument to the modified ground no.3 which is as  

under : 

“3 That on facts and in law, the Ld. DRP and Ld. TPO/AO erred by 
incorrectly computing transfer pricing adjustment on aggregate cost base 
of the Appellant without excluding the cost pertaining to Appellant's 
domestic operations. MGSI's domestic operations do not come under the 
ambit of Indian Transfer Pricing provisions and hence, the costs 
pertaining to the same should not be included while computing transfer 
pricing adjustments. This ground is without prejudice to the arguments 
of the Appellant against erroneous approach of Ld. DRP and Ld. TPO 

/AO.” 
 

13.         The assessee has no further argument with respect to 

other grounds. 

14.             On the other hand, ld.DR has submitted that the 

matter is required to be remanded back to the TPO for verification 

and passing the order in accordance with the law. 

15.         We have heard the rival submissions and perused the 

material on record.   As clear from page 14 of the order passed by 

the Assessing Officer wherein the Assessing Officer has made the 

addition in para 5 which is to the following effect : 

 

5. On receipt of the order of the DRP, DCIT/ACIT-TP-2, 
Hyderabad passed the Order Giving Effect on 6/4/2021. It is 
stated in the Order that," The TP adjustment for software 
development segment in the case of the assessee is calculated at 
Rs. 91.33 Crores. The above shortfall of Rs. 91,33,00,000/- may 
be treated as adjusted Transfer Pricing adjustment in respect of 
Software Development Segment of the taxpayer's international 
transactions. Further, vide application u/s 154 dated 20-02-2020, 
the taxpayer has requested for exclusion of TDS payment made on 
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stock awards. The application was technically rejected on the 
ground that the same will be considered while giving effect to the 
order of Hon'ble DRP. However, it is seen that Hon'ble DRP vide its 
order under reference, (para 2.3.17) has categorically stated as 
under: 

"The TPO has correctly assumed the total benefits granted to the 
employees of the assessee at Rs. 29,61,94,038 (22,38,17,006 + 
7,23,77,032) and added to the total operating cost of the 
assessee" 

In view of the above findings of Hon'ble DRP, the undersigned 
hereby confirms that there is no mistake which requires 
rectification. Hence, the concern of the taxpayer vide its petition 
u/s 154 is addressed accordingly. The final adjustments after 
giving effect to the DRP order are as under: 

As per the directions of Hon'ble DRP , Adjustment towards 
Software Development Services is Rs. 91,33,00,000/- and 
therefore the Total adjustment is Rs. 91,33,00,000/-". 

 

16.       However, if we read paragraph 5 (supra) along with the 

MAP ,pages 516, 528 and 536 of the paper book which are 

reproduced above, then it is clear that the assessee has 

transactions with US and domestic transactions.  However, the 

law is fairly settled that the ALP should be determined in respect 

to the international transactions falling in Chapter X of the 

Income Tax Act.  The determination of the TP adjustment for 

domestic transfer pricing is to be dealt in accordance with law. 

16.1         In our view, the assessee would be entitled to relief if on 

verification the Assessing Officer / TPO found that the adjustment 

with respect to the Microsoft Global Services Centre (India) Private 

Limited were not warranted in accordance with law.  For the above 

said purposes, we are in agreement with the submissions of the 

ld.DR that the matter may kindly be remanded back to the 

Assessing Officer / TPO with the above said direction. In view of 

the above, we remand the matter back to the TPO for denovo 

examination of the facts and decide whether the addition as made 

by the TPO with respect to the domestic  services as mentioned 

hereinabove are sustainable in the eye of law. Accordingly, the 

appeal of the assessee is allowed for statistical purposes. 
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17.            In the result, the appeal of the assessee is allowed for 

statistical purposes. 

  

 

Order pronounced in the Open Court on  27th March, 2024. 

       Sd/-                                                  Sd/-    

                  Sd/-                                               Sd/- 

(R.K. PANDA)           

 VICE PRESIDENT 

(LALIET KUMAR)                

JUDICIAL MEMBER 

 

 
Hyderabad, dated 27th March, 2024. 
TYNM/sps 
 

 
 
Copy to: 

 
S.No Addresses 

1 Microsoft  Global Services Centre (India) Private Limited, 

Building – 1, Microsoft Campus, Gachibowli, Hyderabad – 
500032.  
 

2 The Deputy Commissioner of Income Tax, Circle 5(1), 
Hyderabad. 

3 Dispute Resolution Panel (DRP), Bengaluru. 
 

 

4 Director of Income Tax (IT & TP), Hyderabad. 
5 Addl. Commissioner of Income Tax (Transfer Pricing), 

    Hyderabad. 
6. Prl.CIT (Central), Hyderabad. 
7 DR, ITAT Hyderabad Benches 
8 Guard File  
 

By Order 

 
 
 
 
 


